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SUMMARY: Currently, foreign students in F-1 nonimmigrant status who have been enrolled on 

a full-time basis for at least one full academic year in a college, university, conservatory, or 

seminary certified by U.S. Immigration and Custom Enforcement's (ICE'S) Student and 

Exchange Visitor Program (SEVP) are eligible for 12 months of optional practical training 

(OPT) to work for a U.S. employer in a job directly related to the student's major area of study. 

This interim final rule extends the maximum period of OPT from 12 months to 29 months for F- 

1 students who have completed a science, technology, engineering, or mathematics (STEM) 

degree and accept employment with employers enrolled in U.S. Citizenship and Immigration 

Services' (USCIS') E-Verify employment verification program. This interim rule requires F-1 

students with an approved OPT extension to report changes in the student's name or address and 

changes in the employer's name or address as well as periodically verify the accuracy of this 



reporting information. The rule also requires the employers of F-1 students with an extension of 

post-completion OPT authorization to report to the student's designated school official (DSO) 

within 48 hours after the OPT student has been terminated from, or otherwise leaves, his or her 

employment with that employer prior to end of the authorized period of OPT. 

This rule also ameliorates the so-called "cap-gap" problem by extending the authorized 

period of stay for all F-1 students who have a properly filed H-1B petition and change of status 

request (filed under the cap for the next fiscal year) pending with USCIS. If USCIS approves the 

H-1B petition, the students will have an extension that enables them to remain in the United 

States until the requested start date indicated in the H-1B petition takes effect. This interim final 

rule also implements a programmatic change to allow students to apply for OPT within 60 days 

of concluding their studies. 

DATES: This interim final rule is effective [insert date of publication in the FEDERAL 

REGISTER]. Written comments must be submitted on or before [Insert date 60 days from date 

of publication in the FEDERAL REGISTER]. 

ADDRESSES: You may submit comments, which must be identified by Department of 

Homeland Security docket number ICEB-2008-0002, using one of the following methods: 

Federal Rulemaking Portal: httu://www.rermlations.~ov. Follow the instructions for 

submitting comments. 

Mail: Office of Policy, U.S. Immigration and Customs Enforcement, Department of 

Homeland Security, 425 I Street NW, Room 7257, Washington, DC 20536. 

Hand DeliverylCourier: The address for sending comments by hand delivery or 

courier is the same as that for submitting comments by mail. Contact telephone 

number is (202) 5 14-8693. 



Facsimile: Comments may be submitted by facsimile at (866) 466-5370. 

VIEWING COMMENTS: Comments may be viewed online at httu://www.rermlations.~!ov or 

in person at U.S. Immigration and Customs Enforcement, Department of Homeland Security, 

Chester Arthur Building, 425 I Street NW, Room 7257, Washington, DC 20536. You must call 

telephone number (202) 5 14-8693 in advance to arrange an appointment. 

Public Partici~ation 

This is an interim final rule with a request for public wmment. The most helpful comments 

reference the specific section of the rule using section number, explain the reason for any 

recommended change, and include data, information, and the authority that supports the 

recommended change. 

Instructions: All submissions must include the agency name and Department of Homeland 

Security docket number ICEB-2008-0002. All comments (including any personal information 

provided) will be posted without change to htt~://www.reeulations.~!ov. ADDRESSES 

above for methods to submit comments. Mailed submissions may be paper, disk, or CD-ROM. 

FOR FURTHER INFORMATION CONTACT: Louis Farrell, Director, Student and 

Exchange Visitor Program; U.S. Immigration and Customs Enforcement, Department of 

Homeland Security; Chester Arthur Building, 425 I Street NW, Suite 6034, Washington, DC 

20536; telephone number (202) 305-2346. This is not a toll-fie number. Program information 

can be found at httD:Nwww.ice.~ovlsevis/. 
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I. BACKGROUND AND PURPOSE 

A. Optional Practical Training and Need to Extend by 17 Months for F-1 Students 

with STEM Degrees 

Section 101 (a)(l 5)(F)(i) of the Immigration and Nationality Act of 1952, as amended 

(INA), 8 U.S.C. 1 lOl(a)(lS)(F)(i), establishes the F-1 nonimmigrant classification for 

individuals who wish to come to the United States temporarily to attend an academic or language 

training institution certified by the Student and Visitor Exchange Program (SEW) for U.S. 

Immigration and Customs Enforcement (ICE). F-1 students may remain in the United States for 

the duration of their educational programs if they otherwise maintain status. 8 CFR 214.2(0(5). 

Once an F-1 student has completed his or her course of study, and any authorized practical 

training following completion of studies, the student must either transfer to another SEW- 

certified school to continue studies, change to a different nonimmigrant status, otherwise legally 

extend their period of authorized stay in the United States, or leave the United States. 8 CFR 

214.2(f)(S)(iv). F-1 students are allowed 60 days after the completion of such studies and 

practical training to prepare for departure h m  the United States. 8 CFR 214.2(f)(5)(iv). 

F-1 students generally are not authorized to work in the United States during the term of 

their educational program, with limited exceptions. Currently, students in F-1 nonimmigrant 

status who have been enrolled on a full-time basis for at least one full academic year in a college, 

university, conservatory, or seminary certified by SEVP, and have otherwise maintained status, 

are eligible to apply for up to 12 months of optional practical training (OPT) to work for a U.S. 

employer in a job directly related to the student's major area of study. 8 CFR 214.2(f)(10). F-1 

students may obtain OPT either during their educational program ("pre-completion OPT") or 



after the student graduates ("post-completion OPT"). The student remains in F-1 status 

throughout the OPT period. 

An F-1 student in post-completion OPT, therefore, does not have to leave the United 

States within 60 days after graduation, but is authorized to remain in the United States for the 

entire post-completion OPT period. If the student has not used any pre-completion OPT, then 

the student's post-completion OPT period d d  be up to 12 months. Once the post-completion 

OPT period has concluded, the student must depart the United States within 60 days, unless he or 

she changes status or otherwise legally extends his or her stay in the United States (e.g., starts a 

graduate program). 

During his or her authorized period of stay, a qualified F-l student may receive a change 

of nonimmigrant status to H-1B nonimmigrant status if an employer has timely filed, and USCIS 

grants, a petition on behalf of that student. The employer must submit a Form 1-129, Petition for 

a Nonimmigrant Worker to USCIS. The Form includes a section for the employer to indicate 

whether change of status is being requested for the beneficiary (if eligible), or whether the 

beneficiary will instead apply for a visa outside of the United States at a U.S. consulate. USCIS 

may grant H-1B status to eligible nonirnmigrants employed in or offered a job by the petitioner 

in a specialty occupation. 8 CFR 214.2(h)(l)(ii)(B). A specialty occupation is one that requires 

the theoretical and practical application of a body of specialized knowledge and a bachelor's or 

higher degree in the specific specialty as a minimum qualification. INA Section 214(i). 

Congress, however, has prohibited USCIS h m  granting H-IB status to more than 

65,000 nonimmigrant aliens during any fiscal year (referred to as the "capv).' INA Section 

' The 65,000 person cap does not, however, apply to certain limited classes of aliens, including individuals who are 
employed by, or have received offers of employment at: (1) an institution of higher education, or a related or 
affiliated nonpmfit entity, or (2) a nonprofit research orgnhtion or a governmental research organization. 



214(g). The H-1B category is greatly oversubscribed. When USCIS determines that the cap will 

be reached for that fiscal year, based on the number of H-1B petitions received, it announces to 

the public the final day on which USCIS will accept such petitions for adjudication in that fiscal 

year. USCIS refers to this day as the "final receipt date." &g 8 CFR 214,2@)(8)(ii)(B). USCIS 

then randomly selects from among the petitions received on the final receipt date the number of 

petitions necessary to reach the 65,000 cap. Id. If the final receipt date falls within the first five 

business days on which petitions subject to the applicable cap may be filed, USCIS will 

randomly select the number of petitions necessary to reach the 65,000 cap from among those 

filed during the acceptance period. \ 
\ 
\ 

There is a significant amount of competition amon&employers of highly-skilled workers 

for the limited number of H-1B visas available each fiscal year. Each year, the cap has been 

reached earlier in the year. For W05, the cap was reached on October 1,2004, the first day of 

that fiscal year. In FY06, the cap was reached on August 10,2005; and in FY 07, the cap was 

reached on May 26,2006. Last year, the cap was reached on April 2,2007, the first business day 

for filing. On that single day, USCIS received more than twice the number of petitions needed to 

reach the cap for that fiscal year.2 

Many employers who hire F-1 students under the OPT program eventually file a petition 

on the students' behalf for classification as an H-1B worker in a specialty occupation. If the 

student is maintaining his or her F-1 nonimmigrant status, the employer may also include a 

request to have the student's nonimmigrant status changed to H-IB. Because the H-1B category 

is greatly oversubscribed, however, OPT employees often are unable to obtain H-1B status 

Additionally, there is an exemption from the H-IB cap for up to 20,000 individuals who are advanced degree 
graduates (master's degree or higher) firom U.S. institutions of higher education. 

& USCIS Update at BgD:llwww.uscis.eovlfiles/~ledlBFYO8~0307.Ddf. 
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within their authorized period of stay in F-1 status, including the 12-month OPT period, and thus 

are forced to leave the country. The inability of U.S. employers, in particular in the fields of 

science, technology, engineering and mathematics, to obtain H-1B status for highly skilled 

foreign students and foreign nonirnrnigrant workers has adversely affected the ability of U.S. 

employers to remit and retain skilled workers and creates a competitive disadvantage for U.S. 

companies. 

The National Science Foundation (NSF), in its Science and Engineering Indicaton 2008 

(SEWDO~),' took note of these trends. NSF observed that globalization of science and 

technology has proceeded at a quick pace since the early 1990s. Increased international travel 

coincided with the development of the Internet as a tool for unfettered worldwide information 

dissemination and wmmunication. "By the late 1990s; the report continues "many 

governments had taken note of these developments. They increasingly looked to the 

development of knowledge-intensive economics for their countries' economic competitiveness 

and growth." SEND08 at 0-4. NSF further reports that "twenty-five percent of all college- 

education science and engineering occupations in 2003 were foreign born, as were [forty 

percent] of doctorate holders in science and engineering." According to the Task Force on the 

Future of American Innovation, Measuring the Moment: Innovation. National Securitv and 

Economic Comuetitiveness (November 2006); the proportion of American students in the 

United States obtaining degrees in STEM fields has fallen from 32% to 27%. Later, the report 

reveals that since 2000, there have been more foreign graduate students studying engineering and 

' This publication may be found at hm://www.nsf.povlstatisti~s/seindO8. 

This report may be accessed at htto:llwww.fu~finno~~tioaore/PDFBII-FINAGHi~-11-14- 
Qbx!mw& 



the physical, computer and mathematical sciences in U.S. graduate schools than U.S. citizens and 

permanent residents. 

The NSF goes on to say that "U.S. [Gross Domestic Product] growth is robust but cannot 

match large, sustained increases in China and other Asian economies." And because of this 

globalization, the United States, while still the leading producer of scientific knowledge, faces a 

labor market in which it must increasingly compete with these countries. The economies of the 

Organization of Economic Cooperation and Development (OECD) countries, particularly 

Australia, Canada, and certain European countries, are also providing increased opportunities for 

STEM scientists. And STEM graduates from the growing economies of China, India, and 

Russia, for example, have increased employment opportunities in their native countries. Thus, 

the Task Force on the Future of American Innovation reports "the impact of China and India on 

global R&D [research and development] is significant and growing rapidly: In 1990, these two 

countries accounted for 3.4% of foreign R&D staff, which increased to 13.9% by 2004. By the 

end of 2007, China and India will m u n t  for 3 1% of global R&D staff, up from 19% in 2004." 

Measuring the Moment: Innovation. National Securitv and Economic Comnetitiveness 

(November 2006). In short, with their large and growing populations of STEM-graduate 

scientists, high-tech industries in these three countries and others in the OECD now compete 

much more effectively against the U.S. high technology industry. 

DHS has received communications from a wide range of concerned stakeholders, 

including companies in the high-tech industry, members of Congress, and U.S. educational 

institutions, about the adverse impact on the U.S. economy and the ability of U.S. schools to 

attract talented foreign students for STEM study programs due to the immigration and 

employment practices in the United States. Representatives of high-tech industries in particular 



have raised significant concerns that the inability of U.S. companies to obtain H-IB visas for 

qualified F-1 students in a timely manner continues to result in the loss of skilled technical 

workers to countries with more lenient employment visa regimes, such as Canada and Australia. 

See Testimony of Bill Gates, Chairman, Microsoft Corporation, before the U.S. Senate - 

Committee on Health, Education, Labor & Pensions, "Strengthening American Competitiveness 

for the 21st Century1' (Washington, D.C.; March 7,2007)~ 

Notably, the European Union recently proposed a "Blue Card" program, similar to the 

U.S. H-1B visa program, under which skilled workers would be able to obtain a temporary work 

visa for employment in the Empean Union. Unlike the H-1B program, the European Union's 

Blue Card program proposal would not have a cap. The European Union estimates that workers 

would usually be able to obtain their visas in 90 days or less. If the Blue Card proposal is 

adopted, U.S. employers could be at a competitive disadvantage to employers in the Empean 

Union when recruiting foreign national candidates. U.S. high-tech employers are particularly 

concerned about the H-1B cap because of the critical shortage of domestic science and 

engineering talent and the degree to which high-tech employers are as a consequence necessarily 

far more dependent on foreign workers than other industries. The National Science 

Foundation, Risinr! Above the Gathering Storm: Energizing and Em~loving America for a 

Briahter Economic Future (2007), pp. 78-83 (describing the critical shortages of science, math, 

and engineering talent in the United ~ ta tes )~ .  

Many F-1 students who graduated last spring will soon be concluding their 12-month 

periods of OPT. Unless employers for those students are able to obtain H-1B visas when the 

A copy ofrhis testimony can be accessed at htto:lmelo.8cnate.novmeann ' es/2007 03 07JGates.Ddf. 

ThiS publication may be found at k ~ / w w w . n a o . e d u / c s t a l ~ ~ . ~ h ~ ? d  id=11462. 
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filing period commences on April 1,2008 for FY09 (October 1,2008), many of these students 

will need to leave the United States when their current post-completion OPT period concludes. 

This interim final rule addresses the immediate competitive disadvantage faced by U.S. 

high-tech industries, and thus may quickly ameliorate some of the adverse impacts on the U.S. 

economy. It does this by allowing an F-1 student already in a period of approved post- 

completion OPT to apply to extend that period by up to 17 months (for a maximum total period 

of 29 months of OPT) if the student received a STEM degree. As discussed in Section I1 below, 

this extension is only available to F-1 students with STEM degrees who have accepted 

employment with an employer registered and in good standing with USCIS' E-Verify 

employment verification program. In addition, employers of F-1 students who qualify for this 

17-month extension of post-completion OPT must report to the student's school DSO within 48 

hours if the student's employment ends prior to the end of the student's authorized OPT 

employment period. 

B. "Cap-Gap" and Need to Expand Relief to All F-l Students with Pending H-1B 

Petitions 

As discussed above, nonimmigrant F-1 students on post-completion OPT maintain valid 

F-1 status until the expiration of the OPT period and the subsequent 60-day departure preparation 

period. Employers of students already working for the employer under OPT often file petitions 

to change the students' status to H-1B so that these nonimmigrant aliens may continue working 

in their current or a similar job. Many times, however, an F-1 student's OPT authorization will 

expire prior to the student being able to assume the employment specified in the approved H-1B 

petition. 



Currently, an employer may not file, and USCIS may not approve, an H-1B petition 

submitted earlier than six months before the date of actual need for the beneficiary's services or 

training. 8 CFR 214.2&)(9)(i)(B). As a result, the earliest date that an employer can file an H- 

1B petition for consideration under the next fiscal year cap is April 1, for an October 1 

employment start date. If that H-1B petition and the accompanying change of status request are 

approved, the earliest date that the student may start H-1B employment is October 1. 

Consequently, F-1 students who are the beneficiaries of approved H-1B petitions, but whose 

period of authorized stay (including authorized periods of post-completion OPT and the 

subsequent 60-day departure preparation period) expires before the October 1 H-1B employment 

start date, would have a gap in authorized stay and employment. This situation is commonly 

referred to as the "cap-gap." 

An F-1 student in a capgap situation would have to leave the United States and return at 

the time his or her H-1B status becomes effective at the beginning of the next fiscal year. This 

gap creates a hardship to a number of students and provides a disincentive to remaining in the 

United States for employment. The cap-gap therefore creates a recruiting obstacle for U.S. 

employers interested in obtaining F-1 students for employment and submitting H-1B petitions on 

their behalf. Moreover, when the student is already working for a U.S. company on OPT and has 

to leave the United States, fkquently for several months, during the cap-gap period, the 

employer suffers a major disruption. 

USCIS is already authorized to extend the status of F-1 students caught in a cap-gap 

between graduation and the start date on his or her approved H-1B petition. 8 CFR 

214.2(f)(5)(vi). However, before USCIS can offer students any relief from the cap-gap, it must 

first determine that the cap has been reached for the current fiscal year, or is likely to be reached 



prior to the end of the current fiscal year, and then publish a notice in the Federal Register 

announcing that status is extended for students with pending H-1B petitions. Significantly, the 

existing regulations do not take into account the fact that the H-1B category is now 

oversubscribed to such a degree that USCIS' final receipt date for petitions is now announced 

even before the start of the fiscal year for which the petitions are being submitted and, in the 

absence of an expansion of the 65,000 cap by Congress, this state of affairs will likely continue 

indefinitely. The existing regulations, therefore, are not an effective means of addressing the 

cap-gap problem suffered by student beneficiaries of pending H-1B petitions (and their 

employers). 

This interim rule amends USCIS procedures by eliminating the requirement that USCIS 

issue a Federal Register notice. Instead, this rule extends the authorized period of stay, as well 

as work authorization, of any F-1 student who is the beneficiary of a timely-filed H-1B petition 

that has been granted by, or remains pending with, USCIS. The extension of status and work 

authorization terminates on October 1 of the fiscal year for which the H-1B visa has been 

requested. This amendment better reflects the reality of the current situation, where demand for 

H-1B visas is so high that USCIS regularly receives enough petitions to reach the cap before the 

beginning of the fiscal year for which petitions are filed, and offer more substantial cap gap relief 

to both students and employers. 

11. DISCUSSION OF THIS INTERIM FINAL RULE 

A. 17-Month Extension of Optional Practical Training for F-l Students who have 

Obtained a STEM Degree 

This interim rule will allow F-1 students who have received a degree in a STEM field to 



obtain an extension of their existing post-completion OPT period for up to 17 months, for a 

maximum period of post-completion OPT of 29 months. The extension, however, is only 

available to students who are employed, or will be employed, by an employer enrolled (and 

dehmined by USCIS to be in good standing) in USCIS' E-Verify employment verification 

program at the time the student applies for the 17-month extension. A student seeking an 

extension must agree to report to a DSO at his or her school the following: changes to the 

student's name, the student's residential and mailing address, the student's employer, and the 

address of the student's employer. The student must also report to a DSO every six months h m  

the date the OPT extension starts to verify this information. In addition, the employer of a 

student under extended OPT must report to the student's school DSO within 48 hours after the 

student leaves employment with that employer. The DSO must report all of this information in 

SEVIS. 

1. Reauirements for Students Seeking a 17-Month OPT Extension. 

This interim final rule will allow qualified F-1 students who currently have approved 

post-completion OPT to apply for a 17-month extension of OPT. The student's degree, as shown 

is SEVIS, must be a bachelor's, master's, or doctorate degree with a degree code that is on the 

current STEM Designated Degree Program List. 

The STEM Designated Degree Program List is based on the "Classification of 

Instructional Programs" (CXP) developed by the U.S. Department of Education's National Center 

for Education Statistics (NCES). See Classification of Zmtructio~l Programs - 2000: (NCES 

2002-165) U.S. Department of Education, National Center for Education Statistics. Washington, 



DC: U.S. Government Printing ~ f f i c e . ~  To be eligible for the 17-month OPT extension, a 

student must have received a degree in the following: 

Actuarial Science. NCES CIP Code 52.1304 

Computer Science: NCES CIP Codes 1 1 .xxxx (except Data EntryMicrocomputer 

Applications, NCES CIP Codes 1 1 . 0 6 ~ ~ )  

Engineering: NCES CIP Codes 14.xxxx 

Engineering Technologies: NCES CIP Codes 15.xxxx 

Biological and Biomedical Sciences: NCES CIP Codes 26.xxxx 

Mathematics and Statistics: NCES CIP Codes 2 7 . m  

8 Military Technologies: NCES CIP Codes 29.xxxx 

Physical Sciences: NCES CIP Codes 4 0 . m  

Science Technologies: NCES CIP Codes 41 .xxxx 

Medical Scientist (MS, PhD): NCES CIP Code 51.1401 

The approved list is available on SEVP's website at htto://www.ice.gov/sevis. DHS welcomes 

comment on the list and any recommendations for additional degrees that the Department should 

consider for inclusion in the list. DHS will continue to work with interested parties to evaluate 

the degrees that may be added to this list in the future, and will be reaching out to other agencies 

in the development of the final rule. The Department, however, must also continue to ensure that 

the extension ranains limited to students with degrees in major areas of study falling within a 

technical field where there is a shortage of qualified, highly-skilled U.S. workers and that is 

essential to this country's technological innovative competitiveness. 

' This publication may be found at httD:~lnccs.ed.~ov/~ubsZ00U2OMl65 2.udf. 
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DHS will announce any future changes to the list on this website. Note that catch-all NCES CIP 

codes ending in "99" are not considered STEM designated degrees. 

Students who wish to extend OPT must request that their DSO recommend the 17-month 

OPT extension. DSOs recommending the extension must verify the student's eligibility, certify 

that the student's degree is on the STEM Designated Degree Program List, and ensure that the 

student is aware of his or her responsibilities for maintaining status while on OPT. The DSO 

must make the recommendation to extend OPT for the student through SEVP's Student and 

Exchange Visitor Information System (SEVIS), a Web-enabled database for the collection of 

information related to F, M and J nonimmigrants, certified schools, and State Department 

approved exchange visitor programs. SEVP will implement an interim update to SEVIS to 

ensure schools can recommend extending the authorized OPT period for 17 months for qualified 

students. The changes will be minimal due to the short time for planning and the reduced testing 

cycle. SEVP is also planning a major SEVIS release in the first part of FY 2009 to more fully 

support the new regulatory requirements. SEW will publish interim instructions for the period 

between the interim update and the major release and provide training opportunities for DSOs. 

SEVIS help desk personnel will provide assistance with the proper interim procedures. 

Once the DSO recommends a student for the extension, the student must submit a Form 

1-765 and appropriate fees (as indicated in the form instructions) to USCIS. Instructions for 

filing the Form 1-765 can be found at USCIS' website at www.uscis.eov. 

This interim final rule also extends EADs for students with pending requests for 

extension of post-completion OPT. An F-1 student who has properly filed Form 1-765 prior to 

the end date of his or her post completion OPT is allowed to maintain continuous employment 

for up to 180 days while USCIS adjudicates the request for the extension. 



To implement the changes discussed in this rulemaking, USCIS is making conforming 

amendments to Form 1-765 to ensure that that the F-1 students seeking a 17-month extension of 

their post-completion OPT are, in fact, eligible to do so. USCIS is amending this form to add, 

among other things, a new question #17 aslung students to identify the degree they have 

received, so that USCIS may determine that the student has received a degree in a STEM field. 

The new Form 1-765 also will ask the student seeking the extension to provide the name of their 

employer (as listed in E-Verify), and their employer's E-Verify Company I.D. number or, if the 

employer is using a Designated Agent to perform the E-Verify queries, a valid E-Verify Client 

Company I.D. number 

2. Reauirement for Emvlovers of Students with a 17-Month OPT Extension 

a. USCZS E-Venfy Employment VeriJcation Program 

As discussed above, only students who are employed by employers who have enrolled, 

and are determined by USCIS to be in good standing, in USCIS' E-Verify program will be 

eligible for the 17-month extension of post-completion OPT. The E-Verify program is an 

internet-based system operated by USCIS, in partnership with the Social Security Administration 

(SSA). E-Verify is currently free to employers and is available in all 50 states, the District of 

Columbia, Puerto Rico, Guam, and the U.S. Virgin Islands. E-Verify electronically compares 

information contained on the Employment Eligibility Verification Form 1-9 (herein Form 1-9) 

with records contained in SSA and DHS databases to help employers verify identity and 

employment eligibility of newly-hired employees. This program currently is the best means 

available for employers to determine employment eligibility of new hires and the validity of their 

Social Security Numbers. 






























































